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EDITORIAL NOTES 


’ 


THAT EXCELLENT periodical, “Law Notes,” in its May number, thus com- 
mented upon an editorial note in this Law JourNAL: 


“In a recent issue the editor of the ‘New Jersey Law Journal’ asks: 
‘Why, when a jury finds a prisoner guilty as charged, should a jail sentence 
not begin? Why should the State not have the benefit of the doubt rather 
than the prisoner, unless the Judge who tried him certifies that there is cause 
for believing the verdict of guilty is not founded upon the evidence? We 
know the usual answers to these questions, but are they in the line of 
good common sense?’ There is at least one reason which seems to us to 
be in line with common sense. If a defendant is admitted to bail and his 
conviction is affirmed he is apprehended and serves his sentence. The 
number of cases of ‘bail jumping’ are very few. The State has suffered 
no wrong except perhaps the loss of some moral force which would come 
from a more prompt confinement after conviction. This would be mini- 
mized if the many needless delays incident to appeals in criminal cases 
were obviated. There is no reason why an appeal should not be required 
to be taken within three days and heard within thirty days. It is a most 
unusual case which counsel cannot brief in ten days if he has to. But if 
bail is denied, and the defendant is held in jail perhaps for months to 
gain a final reversal followed by an acquittal, he loses that much of his 
life spent in close confinement and no power on earth can give it back to 
him. There are hundreds of cases every year in which a conviction is 
reversed on grounds precluding a retrial.” 


The statement above made, that appeals should be “taken within three 
days and heard within thirty days,” is an ideal that some time, we trust, 
will come to pass. When it does come to pass we shall be quite ready to 
concede that there may justly be delay in imprisoning a convicted crimi- 
nal until the appeal is heard and a prompt decision rendered. But when 
the custom is to appeal after a month or more succeeding conviction, and 
then to have the case heard at any time within a year or more later, there 
is a gross wrong both to the State and to the criminal. We still think 
that the State, which represents the good of the public, should be entitled 
quite as much to the benefit of any “doubt” as the defendant. In other 
words, we believe the rules as to bail after conviction should be altered 
considerably in favor of the public and less in favor of the criminal. 
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We published last month the excellent report of the Committee on 
Law Reform of the New Jersey State Bar Association, recommending 
the establishment of a Judicial Council. That such a Council would prove 
of benefit to the State and to the Bar generally in the matter of improving 
judicial procedure there can be little doubt. What might be recommended 
by such high authority in the way of legislation governing Courts and 
practice the Legislature would be likely to put into the statutes. But ought 
not the whole matter of practice be placed wholly into the hands of the 
Courts by the advice of such a Council rather than into statutory form? 
We ask the question because it is being agitated in many of our States, 
especially in the West. Those who see the “Journal of the American 
Judicature Society” must have noticed various recent articles upon the 
subject. One such was in the June number, entitled “Expert Control of 
Legal Procedure Through Rules of Court,” and we have read it with 
interest. Among other things the writer, Edson R. Sunderland, says: 


“No one supposes that the administration of justice can ever be 
conducted without uniform rules which operate equally upon all who 
practice before the Courts, so that responsibility cannot be so fully in- 
dividualized in the case of the lawyers as it is with those who serve in 
the unrestricted fields of science, commerce and industry. At most the 
responsibility belongs to the profession as a whole, and the popular in- 
stinct which blames the entire Bench and Bar for the failures of the 
judicial establishment is to that extent sound. 

“But the same considerations which exempt the individual lawyers 
from responsibility, operate equally to exempt the profession. The 
Bench and Bar have little more to do with the rules under which they 
work than has the individual attorney. The entire profession is forced 
to perform its duties under a procedure which it does not control. No 
other profession, and indeed no other social group, was ever placed in 
so helpless a position. The strong genius for government which our 
people possessed in the simple days when the republic was founded 
seems to have been lost in the tremendous territorial expansion and the 
deluge of material prosperity which has surpassed all records in the 
history of mankind. We have completely outgrown our facilities for 
administering justice, but, while we have welcomed and encouraged the 
services of experts in every other field, we have never permitted legal 
experts to —— complex machinery of our Courts. 

“The problem now confronitng the United States is to get rid of 
the incompetent and unintelligent regulation of legal procedure by legis- 
lative bodies, put it in the hands of experts and then see to it that those 
experts are held accountable for organizing and maintaining a system 
adequate for our needs. That means, of course, the substitution of 
Court rules for legislative codes. The distressing inferiority of Ameri- 
can legal procedure as compared with that of Great Britain is a con- 
spicuous demonstration of the difference between expert and non-ex- 


pert regulation.” 
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The disagreement between the Quarter Sessions Judge of Somerset 
county and the Prosecutor of the Pleas is probably an unusual one in 
this State. The Prosecutor, who is the son of the late Justice of the 
Supreme Court, James J. Bergen, now deceased, has had various little 
tifts from time to time with Judge Frech in the trial of indictments, 
culminating late last month in his stating in open Court that he would 
bring no more cases to trial this Term. The Judge refused to discharge 
the jury; called them back next day; found the Prosecutor not present ; 
had him telephoned for; then dismissed the jury, “unless called back” 
for the Term, and stated that it was “too bad” the county was put to the 
expense of having the panel of jurors brought back when the Prosecutor 
refused to attend! It seems that the matter of testimony in various cases 
was one source of trouble, but probably the main cause was the alleged 
fact of great inequality in the sentencing or, practically, releasing of de- 
fendants who admitted or were convicted of crimes in the Somerset 
Court. So far as we can see the Prosecutor has it within his sole power 
to decide the question of whether he shall call up defendants for trial at 
one Term or another. He must exercise sound discretion about it, with 
only justice in view. He cannot alter the sentencing power of the 
Judge, nor prevent the latter from discriminations which may or may not 
justify, but he can refuse to try a cause if, in his judgment, justice would 
be sacrificed. All in all this is an interesting matter, for which the law 
provides no hasty remedy. 





Chancellor Walker has removed a Commissioner of Juries in Pas- 
saic county for “using his office for political purposes.” The offender 
is of the same political party as the Chancellor, but, as everyone who 
knows the Chancellor could have assumed, that fact counted nothing in 
the determination. It seems that the person, a Mr. Geldziler, was 
charged with making use of his position to solicit support for an unsuc- 
cessful candidate for election to the Democratic State Committee. The 
complaint against the Commissioner was filed by James J. Dunn, As- 
sistant Prosecutor of Passaic County, who submitted affidavits of three 
men, citizens and voters, all of Paterson, to Supreme Court Justice Black, 
and as the Chancellor is the sole authority for the appointment or dis- 
missal of Jury Commissioners (to act with the sheriff of the county) 
the case came up before him. Strictly it was not at all a Chancery, but 
a Chancellor matter, yet, by the statute, it goes into the equity office rec- 
ords. We are enabled to give the Chancellor’s full opinion in this issue, 
and one may readily see the justice of his determination, which ought 
to have a wholesome effect throughout the State. 
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The fact that “freedom of speech” is guaranteed in this country by 
both constitutional law and usual practice does not mean that any socie- 
ty, incorporated or unincorporated, is obliged to listen to anybody and 
everybody who desires to come before it uninvited. As in one’s home 
there is no obligation of the family to invite thereto every objectionable 
person who might desire the invitation, so an association of patriotic, 
literary, professional, religious or other persons can refuse admittance to 
membership, or, if its by laws permit, expel from membership, such as it 
does not deem worthy of membership, and it can also refuse to invite or 
receive speakers it does not choose to hear speak. So if the Daughters 
of the American Revolution makes it a practice to shut out from its ad- 
dressed meetings Bolshevists, Socialists, strict Pacivists, or others whom 
they believe are not truly patriotic, it is entirely their business rather 
than that of those thus kept out or the general public. Naturally a great 
deal has appeared in the press as to a so-called “Black List” of that so- 
ciety, which is represented to include some most worthy lecturers and 
citizens, but the National Society states there is no such “Black List,” 
and that each Society, State and local, acts in regard to its speakers on 
its own responsibility, and this is a sufficient answer to the accusation. 
So far as we have been able to see, the attack on one of the largest and 
one of the most patriotic societies in this country has been fostered chief- 
ly by “reform agitators,’ who desire to make themselves heard, willy- 
nilly, and who might better get upon a soap box on the street and there 
declaim, where only those need listen who desire to do so. If some in- 
dividual Chapter of the D. A. R. has really shut out first-class men or 
women who ought to be heard on American problems, if they so desire, 
it is the fault of the particular small branch and not of the great body 
itself. We doubt, however, if even such a turn-down has actually hap- 
pened, and, in any event, it ought to be made clear to everybody that 
“freedom of speech” depends on time, place and the disposition of 
hearers. 





President Coolidge’s Gettysburg oration, while not as short and 
cannot be as memorable as the address of President Lincoln there in 
1863, was so admirable in what it said of World Peace that even the 
English newspapers have noted its great excellence. No one can doubt 
that what Secretary of State Kellogg has been doing in the direction of 
abrogating the war spirit in European nations as well as in America was 
done with the full knowledge and codperation of the President, and few 
will be surprised if it is ever discovered that he has been the real origi- 
nator of the anti-war proposed pact. In any event the proposal, bearing 
Mr. Kellogg’s name and now known to have Mr. Coolidge’s full en- 
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ing it looks as if the world hopes involved in it will have fulfillment. 
Some persons scoff at the idea of there being no more war among civil- 
ized nations simply because those nations agree to renounce war as a 
matter further to engage their attention. But it is just half the battle 
for peace to have the great nations to agree to the Kellogg propositions. 
It is setting the face of the great powers in a new direction; a right- 
about direction. The other half must and is sure to follow—the paving 
of a way by a real and effective World Court to settle all controversies. 
A mechanism to insure peace will be essential, and the way to that will 
be discovered. Then national life can go on unimpeded. As Whittier 
wrote, let us hope that then— 


“White flowers of love its walls shall climb; 
Soft bells of peace shall ring its chime; 
Its days shall all be holy time. 

Alleluiah !” 





While former Judge Cornelius Doremus, of Bergen county, did not 
make the nomination for the Governorship at the last primary, he served 
a good purpose in calling the attention of taxpayers to the enlarged and 
constantly enlarging State payroll. He alluded in various of his ad- 
dresses to the fact that this payroll had increased from $4,203,278 in 
1913 to $13,159,175 in 1927, and that, while in the former year, the num- 
ber of State employés was 3,930, in 1927 it was 8,169. Except for the 
large income the State has from resources unknown in the former year 
the burden would be heavier than it is upon the general public. Yet it is 
not alone in extravagant State expenses that intelligent taxpayers begin 
to find a “burden” upon them to be real, and especially because unneces- 
sary. City and borough governments, in many cases, keep piling up in- 
debtedness for items of “improvement,” the immediate necessity for 
which is not obvious. One small city we now have in mind, where re- 
cent figures run in this way: 


Ee S07, CUPCERE GHUPUOGE. .. 00. ccc ccscceseses $925,802 
Im 1927, CUPFOMt CHPEMSES 2.0... cc ccc ccccccecces 2,308,320 
BD BT, CE GE 6 snhad abit sn cccccngneceknns 1,686,000 
SD TT, GF GD ooo e be sensvncscccescvcvsecnes 4,477,000 





In 1927, city debt per inhabitant ................ $66.12 
In 1927, city debt per inhabitant ................ 135.76 


One may readily see what will result in the next ten years, or twenty 
years if the same “progress” is made in city “improvements.” It would 
be a good thing if every municipality in the State would make up and pub- 
lish a similar table to the above, to show where things are driving, and 


dorsement, is the great peace measure of the past year, and at this writ- 
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then for intelligent members of those municipalities to set about it to 
provide a remedy against extraordinary debts in the future. 





In the report of the Committee on Legal Education in the Year Book 
of the New Jersey State Bar Association for 1927 (noticed elsewhere), 
exceptions are taken to the publication of the examination questions to 
proposed attorneys and counselors, the Committee saying: 


“It is the opinion of our Committee that in the case of a large num- 
ber of applicants the preparation of the examination and the course of 
study preceding it is largely a process of cramming. It does not require 
a very extraordinary memory in the two or three years passed in a law 
school with a printed list of all the questions which have been asked 
at the written examinations to enable the student to memorize enough of 
the answers to the questions to enable him to pass the minimum require- 
ment. We are opposed to the publication in any form of the written ex- 
amination questions, and we recommend that the examination questions 
both before and after examination be in the custody of the Board of 
Examiners and that each applicant return the particular question paper 
given to him with his answers to the Examiners and that he be given no 
opportunity that can be avoided to make a copy of the questions. We 
would also recommend that a rule of Court or a statute be enacted pro- 
hibiting the publication of any such questions.” 


Of course it may be a question with many as to the “cramming” 
process by which some students endeavor to pass the examinations, but 
we fail to see that written questions, without answers, can go very far 
toward helping applying attorneys or counselors to pass examinations. 
In the first place it is certainly to be presumed that the identical ques- 
tions are never asked the second time. If they were, they could only be 
answered if the person examined, by study, acquired a knowledge of 
the correct answer, and wherein is the difference when he obtains the 
proper answer, only so that he has dug it out of the law books them- 
selves, as he must do. In the second place the report of the Committee 
in itself shows that the published questions have not been the means 
of a successful passing of an examination by a majority of the appli- 
cants. The report says: 

“At the October Term, 1926, there were 353 applicants who took 
the attorney’s examination, of whom 159 passed and 194 failed. 

There were 104 applicants who took the counselor’s examination, of 
whom 30 passed and 74 failed.” 

Just so. That does prove “notable unfitness” and “lack of legal 
education” (as the report also suggests), but does not prove that the fact 
of a knowledge of what previous examination questions consisted had 
anything to do with the successful applicants. The real trouble is the 
lack of full, thorough legal education. The report deals in some degree 
with this, and properly so, when it recommends that the written exami- 
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nations “cover a much wider field,” but it does not say why there should 
not be embraced in it questions that we older lawyers used to believe 
were fundamental and not simply those relating to cases in the law and 
equity reports largely based upon the statutes. And it also does not 
speak of moral requirements, which should likewise be classed as funda- 
mental. 





Probably what the public at large and the Courts in other States 
will consider much the most important decision by our Court of Errors 
and Appeals in a long while, is the case of State v. Butterfield et al., 
published in full on another page. It deals with an “unlawful assem- 
bly,” and holds that, to make an unlawful assembly under the law is not 
the mere gathering together of people to hear a “soap-box” orator ex- 
press himself in free speech, but that there must be an attempt to hold a 
really unlawful meeting; one ‘“‘conducted in such a manner as to reasona- 
bly create in the minds of firm and courageous persons a well-founded 
fear of threatening danger to the public peace.” This decision relates to 
the so-called Paterson riot of 1924, and it overrules the Supreme Court, 
which sustained the indictment. It seems to have taken a long time be- 
tween that “riot” and the year 1928 for the matter to finally get through 
our highest Court, but it is well that the decision was an unanimous one, 
and it seems to be entirely just. 





That case of Kohr Brothers v. Atlantic City, decided in our Supreme 
Court in May, was certainly a singular one as to the ordinance the Court 
set aside. The ordinance stated it should be “unlawful for any person 
to sell ice cream cones, custard and custard cones, and kindred products 
on premises abutting the Boardwalk in said city, unless the products are 
consumed on the premises, and that each place abutting on the Board- 
walk, where the products enumerated [above] are sold, shall be equipped 
with seating capacity and be of ample space to afford patrons an oppor- 
tunity to consume said products on the premises.” We doubt if a simi- 
lar ordinance has ever been passed by any municipality in this State. In 
rendering the Court’s opinion Judge Black well says: 


“The legality of the ordinance is attacked as discriminatory and un- 
reasonable. We think it is both. The ordinance is confined to property 
abutting the Boardwalk. It excludes all other highways, excepting the 
Boardwalk, which is a public highway. The proofs show that there are 
Numerous other kinds of business conducted on premises abutting on the 
Boardwalk where food products are sold, but the ordinance does not 
touch them. Why not a tobacco dealer, a vendor of peanuts, hot dogs, 
oranges and bananas, grapes and candy? So, the illustrations might be 
indefinitely multiplied. Under this ordinance a vendor of ice cream can- 
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not sell a quart or pint of ice cream in boxes, commonly called “bricks,” 
to be taken to the home for consumption. While the Boardwalk may be 
different in some respects from other highways of the city, yet for legal 
purposes it is not essentially different. There is no argument against the 
ordinance that would attempt to control any merchants’ business on At- 
lantic or Pacific avenues or other highways that would not apply to the 
Boardwalk.” 


Had the decision been the other way, who shall say how many munici- 
palities might confine the sales of ice cream cones to a certain district, 
and that of “hot dogs” to another district, and so on? That might please 
some fastidious ones among the good, dear public. 





MORTGAGES GIVEN TO HUSBAND AND WIFE 


At the present time mortgages given to husband and wife have be- 
come of more than usual interest owing to the increasing number of 
properties being conveyed to them as tenants by the entirety. This may 
be the result of the growing emancipation of women, both in the home 
and in business matters. 

Many think that when husband and wife sell and take back a pur- 
chase-money mortgage in their joint names as husband and wife 


they will continue to hold in the same capacity that they held the real 
estate, and that on the death of one or the other the mortgage will be- 
come the sole property of the other. This was the old English rule, and 
when we adopted our Constitution in 1776 it was provided by section 
XXII that “the common law of England, as well as so much of the 
statute laws as have been heretofore in practice in this Colony, shall re- 
main in force until they are altered by a future law of the Legislature.” 

Practically the same clause is re-enacted in the Constitution of 1844, 
Article X, paragraph 1. 

Mortgages can be traced in the history of the common law of Eng- 
land to a period ante-dating the Norman Conquest, and the principle that 
the mortgagee held the title to the land, subject to be divested by the 
performance of the condition, was well established law. 

The growth ef the doctrine of the equity of redemption was grad- 
ual, and did not become established as a right in the mortgagor until the 
time of Charles II, and not as an estate in the land until a later period; 
and, while the Courts of equity triumphed over technical doctrines, the 
Courts of law refused to recognize the right of redemption in the mort- 
gagor and relentlessly adhered to the terms of the instrument by which 
the legal estate was vested in the mortgagee, defeasible, but subject to 
become absolute upon default. 

Jones “on Mortgages” holds that at common law the legal estate 
vested in the mortgagee and was forfeited upon default. Equity estab- 
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lished the right of redemption after default, and from these principles is 
derived the doctrine of mortgages as it exists at the present day in Eng- 
land, and in a large part of our own country. A mortgage is one thing 
at law and another in equity. In one Court it is an estate, and in the 
other a security only. 

Although the prevailing view in the United States is as above, yet 
in New Jersey the legal title passes to the mortgagee as at common law, 
but with the modification that the mortgagee shall not take possession 
before default. Shields v. Lozier, 34 N. J. L. 495. 

Montgomery v. Bruere (Sept., 1818), 4 L., page 260, is our first 
case, and on page 278 Judge Southard held that the seizin was not in 
the mortgagee although considered a freeholder. This case was many 
times referred to, and in Blue v. Everitt, 56 Eq. page 437, it was held 
that the doctrine was firmly established that the mortgage vests in the 
mortgagee no estate whatever in the land. 

Colton v. Depue, 59 Eq. (1899), page 130, also firmly establishes the 
doctrine, as did the case of Stewart v. Fairchild, Baldwin & Company, 
decided by our Court of Errors and Appeals Nov. 17, 1919 (108 Atlan- 
tic, page 301), and the case of Central Trust Co. v. Street (127 Atlantic, 
page 82), in the Court of Errors and Appeals, is the last word on the 
subject. 

This last case is one directly in point, being that of a purchase 
money mortgage given to a husband and wife for property sold that they 
had held in entirety, following the decision in Aubrey v. Schneider, 69 
Eq. 629, “that a mortgage to a husband and wife created a tenancy in 
common and not an estate by the entirety. To regard a purchase money 
mortgage as a distinguishing feature would be to overrule that legisla- 
tion and render it impossible to recognize the existence of an estate by 
the entirety in personal property; they hold as tenants in common and, 
on the decease of one (being tenants in common), the executor or ad- 
ministrator is entitled to one-half and the survivor to the other half.” 

Now it is undoubtedly the intention of most, if not all of these cases, 
that when a purchase-money mortgage is taken back by husband and 
wife for premises they held in entirety, that the mortgage should be 
held likewise. What would be the remedy, and what should the Bar do 
to bring about the situation desired in view of the decisions of our 
Courts? 

The case above referred to, viz., Central Trust Company v. Street, 
likewise holds that the estate created by the bond and mortgage must 
also be determined by the terms of the instrument. 

In the Matter of Blumenthal, 236 N. Y. 448, it was held that the 
circumstances surrounding the transaction could be considered to de- 
cide whether the purchase-money mortgage was to be held in entirety or 
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in common. If the husband or wife, therefore, so understood the trans- 
action, and that their mortgage was to be held by them the same as they 
had held the real estate, and such facts could be proved by competent 
evidence, it would be so declared. In other words, the intent of the par- 
ties would govern. 

My suggestion as to the remedy is for counsel to carefully pre- 
pare the bond and mortgage so that the same shall read, “to be held by 
the husband and wife as joint tenants and not as tenants in common, 
with the right of survivorship.” I think this question will come up fre- 
quently in practice, and to avoid ali error or pitfalls I would suggest 
that the Bar be careful when drawing papers in such matters to see that 
the proper words are used. 


WitirAM M. STILLMAN. 
Plainfield, N. J., May, 1928. 





ADDRESS ON THE BAR BY GENERAL PERSHING 


Note.—It will surprise some of our readers to know that General John J. 
Pershing, Commander-in-Chief of the American Expeditionary Forces in France, 
and General of the Armies of the United States, was not only a Nebraska lawyer, 
but recently made an address to the Nebraska Bar Association. As a matter of 
interest to the profession we give the address, as found in the May-June “Docket :” 

In rising to speak to the members of the Nebraska State Bar Asso- 
ciation, I must confess to a feeling akin to that of the wanderer who, 
after visiting many strange lands, has finally returned to the circle of his 
old time friends. 

It is oftentimes gratifying to regard ourselves as creatures of des- 
tiny. It serves as a refuge for those who find difficulty in accounting 
for their deficiencies, and equally as a comfort to those who have assem- 
bled the role of smug respectability. But from whatever standpoint we 
may view the theory of life, there can be no doubt that circumstances 
have much to do with shaping man’s career. 

Using my own experience as an illustration, if I had followed my 
early inclinations somewhat further, I should probably have had the 
distinction of being an active member of this or of some other Bar As- 
sociation. While neither a mere diploma, even from such a renowned 
institution as the Law College of the State University, nor a certificate 
of admission to the Bar could make one a lawyer, yet both combined 
might, with some slight stretch of the imagination, be considered as giv- 
ing me the privilege of addressing you as brethren. 

However, I shall not presume to speak to you as a lawyer, but as a 
layman, who still regards the profession of law with the same respect 
and with something of the awe which was inspired in his imagination by 
two very able country lawyers, whom he knew as a boy, and whose in- 
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fluence had much to do with arousing his ambition to rise to their high 
place in the esteem of the community, and by the same channel. My 
very pronounced early impressions of the dignity and honor of the pro- 
fession of law at once became indelible, when, upon admission to the 
Bar, I subscribed to the oath as an officer of the law to support the Con- 
stitution of the United States and the Constitution of the State of Ne- 
braska, and to perform the duties of an attorney-at-law according to 
the best of my ability. 

So it has always seemed to me that a very grave responsibility rested 
upon the shoulders of the legal profession, and this is the view of people 
generally. Set apart as trusted officials, the obligation of members of the 
Bar requires that they should recognize the dignity and worth of the 
individual, whether he be merchant, farmer, banker or laborer, and en- 
deavor to guide and protect him in the enjoyment of the inalienable rights 
guaranteed him through just and equal laws, justly administered. 

The examples of lawyers and jurists of high character and integrity 
have gone far to preserve the traditions and ideals of the profession. Yet 
it must be confessed that the sharp practices, and the trickery of a few 
pettifoggers and shysters, and the venal acts of a few dishonest Judges 
have unfortunately operated to injure the standing of lawyers in gen- 
eral. The degree of disrepute which the fraternity has suffered from 
these causes has varied at different times, and the failure of such delin- 
quents to maintain correct standards has frequently been noted by writ- 
ers through the ages. 

In the Book of Judges we find it recorded that the men who sat on 
the Bench were not only simple in their manners and dress, modest in 
their tastes, and free from avarice and ambition, but they were noble and 
magnanimous men who served without salary, feeling that whatever they 
did for the State and for the good of the people, by whom they were us- 
ually chosen, was above ali reward and could not be recompensed. They 
sought to deserve well of their country, rather than to desire its riches. 
This exalted patriotism was to some extent of a religious character. 
And yet, even among such men were found those not altogether with- 
out faults. 

With reference to lawyers, we find at the beginning of the Christian 
era an example of a certain kind of attorney whose counterpart of to- 
day can be readily recognized. You will recall the experience our 
Saviour had with the scribe who, with show of self-importance and a 
secret contempt for the Christ, undertook to trip Him by asking a plausi- 
ble question as to what he should do to attain eternal life. When Jesus 
said, “What is the law?” the scribe was familiar with it, and repeated 
the injunction which ends with “Love thy neighbor as thyself.” The 
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scribe then asked, “Who is thy neighbor?” evidently attempting to sug- 
gest a limitation to the meaning of the word. Jesus answered by relat- 
ing the parable of the Good Samaritan, and the lawyer was forced to 
give the correct reply to his own question. The lesson taught us by that 
parable is as applicable now as it was nineteen hundred years ago. 

The large proportion of our jurists of the present day are high- 
minded, incorruptible patriots, like those of old, who toil for a pittance in 
the service of their country, proud of the honor, jealous of the dignity 
and respect which i§ their due. A smaller number, often selected by local 
political groups or party bosses, are too easily swayed by self-interest or 
prejudice. But it is unnecessary to discuss further these blots on the 
escutcheon of the legal fraternity. The National Bar Association fully 
realizes the urgency of pressing for the adoption of such methods in the 
choice of Judges as will insure the elimination of political influence. No 
body of men is better qualified to control the selection of candidates for 
the Bench than the lawyers themselves. But if the members of the Bar 
fail to strive for purity, that high standard which alone will inspire full 
confidence in the integrity of the Bench is not likely to be attained. 

Still we have much, very much, to be proud of. When we recall the 
long line of decisions handed down by our Judges, beginning with the 
immortal John Marshall and embracing those both on the Federal and 
State Bench who have followed after him, and when we realize that 
their opinions have interpreted for us the laws under which we live, we 
may well indulge the belief that the examples of such men will help 
eventually to establish our judiciary on a plane where it will be without 
fear and without reproach. 

Yet I think we should go deeper and endeavor to improve the gen- 
eral qualifications of the Bar from among whom the selection of Judges 
is made. Stricter legal requirements, a more thorough inquiry into the 
character of applicants for admission, and a closer examination regard- 
ing their conception of the obligations of the lawyer, are clearly indicat- 
ed. The preparation of the lawyer, if he is to be of the greatest service 
to society, should extend beyond mere study to become a practitioner. 
He is called upon and expected to do many things beyond acting as tech- 
nical expert on matters of litigation. He may and should assist in pre- 
venting resort to the Coprts by suggesting proper legal devices in organ- 
ization. He frequently acts as counsel in the formation of business poli- 

cies not entirely legal in character. He is called upon to advise clients on 
questions of a personal nature. As executives, legislators, commission- 
ers, diplomats and so on, lawyers become leaders in the political life of 
the State and Nation. Bearing all these possibilities in mind, the inade- 
quacy of the training now offered in our law schools is very evident. 
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One reason why the profession is regarded as set apart by, law as 
a group of sworn public servants is the general need of trained and trust- 
worthy men to whom the citizen may entrust his affairs in order to ob- 
tain justice. If the Bar is to maintain this elevated position and hold 
the confidence of the people, it must safeguard sound traditions and 
standards. After all, the highest reward that can come to any man is 
the approval of his acts by those who have the character, the ability and 
the wisdom to appraise them, but whether law abiding or otherwise, no 
one is quicker to recognize justice and uprightness in&the lawyer and the 
Judge than the average American citizen. 

Probably the most severe criticism involving lawyers and Judges is 
aimed at the frequent delays in the prosecution of persons charged with 
crime. If the offense is slightly out of the ordinary, the press carries 
red headlines, heralding accounts of the hunt for the criminal, possibly his 
arrest, then his incarceration and arraignment. The details of the selec- 
tion of jurymen, supposedly ignorant of the case, and more than likely 
ignorant of everything else, are next given to the public. 

Then follow reports of the trial, as it proceeds, including the exam- 
ination of witnesses, usually before a packed courtroom, and the clash 
of lawyers over questions of evidence often to the confusion of both 
Judge and jury. 

All this has become a species of indoor sport that attracts the curi- 
ous, the embryo criminal lawyer, and the maudlin sentimentalist, who 
would make a hero of the criminal. In the end perhaps delay is granted, 
or there is a mistrial, or the case is appealed, and often because of some 
technicality it is finally dismissed. All these things tend to bring justice 
into disrepute. The average man, unfamiliar with the law and legal 
procedure, and likewise ignorant of technicalities and precedents, blames 
both lawyers and Courts and feels that some undue influence must have 
been used to forestall justice. Thus the trial, instead of being a deterrent 
to the criminal, becomes by its endless delays an actual encouragement to 
lawlessness. 

Of course, most members of the Bar deplore this state of things, 
and would like to see our faulty code of procedure revised. Chief Jus- 
tice Taft, in speaking on this subject recently, said: “We must not allow 
our interest in criminals to go to the point of making effective prosecu- 
tion of crime and its punishment subordinate to schemes for reform of 
criminals.” “We need legislation,” he said, “to secure prompter informa- 
tion or indictment or prompter trial to reduce as much as possible the 
opportunities for attorneys of convicted men to delay a review and final 
disposition of cases. We need legislation that shall render impossible 
new trials except for injustice in a trial.” 
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He remarked further: “We need legislation to enlarge the power of 
Judges to guide the trial and to help the jury in understanding the evi- 
dence, and in reaching its conclusions on the evidence. This means that 
the law should not prevent the charge of the jury from being enlighten- 
ing and clarifying. It should obviate the camouflage that is often cre- 
ated in the courtroom by the skill and histrionic ability of the counsel. 
We must trust somebody in the supervision of the trial, and that some- 
body should be the Judge. The procedure and rules of evidence should 
not be such that the lawyer can weave a web to trip the trial Judge, which 
an upper Court by reason of technical rules would have to set aside. 
Neither the English Judges nor the Judges of the Federal Court are re- 
stricted in the aid which they can give the jury to enable it to understand 
the real issues and to weigh evidence intelligently. But Judges are more 
restricted in other Courts. The truth is that the American people in 
many States have distrusted the Judges and preferred to let the juries 
wander about through a wilderness of evidence without judicial sugges- 
tion or guide and often to become subject to an unfair and perverted 
presentation by counsel of the evidence, leading to a defeat of justice.” 

Speaking of juries, he says: “The method of selection ought not to 
be such that counsel for the defendants by exclusion of worthy citizens 

from the panel can choose jurors of weak intelligence, of little experi- 
ence and subject to emotions easily aroused. Exemptions from jury ser- 
vice ought to be cut down and society ought to be able to secure a jury 
that approaches the issues with a sense of its obligation to enforce the 
law without fear or favor and with intelligence enough to learn from 
the Judge what the law is and to weigh the evidence with reference to 
its violation.” 

Here then is another obligation that falls particularly on the legal 
fraternity. The plain duty of the profession is to follow this advice of 
the distinguished Chief Justice and, wherever possible in their capacity 
as legislators, proceed to apply the necessary remedy in the premises. 
Behind them should stand the entire Bar. 

It is said that the standard among lawyers is in a direct ratio to the 
average of good citizenship in the community. 

This points again to an obligation on the part of the legal profes- 
sion. At present, th¢ mental attitude of a large proportion of our peo- 
ple toward law is fundamentally a serious obstacle in the way of an ef- 
fective and efficient administration of justice. The people are lax in 
their attitude toward the enforcement of law and order, partly due, no 
doubt, as has been pointed out, to the frequent miscarriage of justice. At 
any rate, there is generally a growing disregard of the obligations of cit- 
izenship or else a failure on the part of the people to appreciate that they 
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are responsible partners in our system of government. They forget or 
else they are ignorant of their responsibilities under the Constitution. 

In proportion to population we have forty times as many murders, 
for instance, as our northern neighbors, twenty times as many as Ger- 
many, and ten times as many as England, mainly because we do not 
enforce the laws. In 1925 the murder rate reached the appalling number 
of one to every 9,000 population, or about one-eighth as many murders 
in one year as we lost in battle during the World War. An actual reign 
of terror breaks out at frequent intervals in some part of the country 
from which neither rural districts nor thickly populated centers seem able 
to escape. The trouble is that there is a careless and listless attitude 
among our whole people toward both law and government. 

The crux of this whole question that we have been discussing this 
evening lies in bringing both old and young to the full realization of their 
obligations as citizens. Primarily the people in a government like ours 
are to blame, of course. But when we consider that over forty-four per 
cent. of the children leave school as soon as the law permits them to work, 
that only a little over ten per cent. graduate from high school, and that 
only one and four-tenths per cent. graduate from college, it is evident that 
ignorance is largely the cause. The remedy, at least in so far as it con- 
cerns coming generations, suggests itself. If we can teach our citizens 
generally, beginning with the children, to understand that each one is a 
responsible element of this government, the standards of citizenship will 
be improved, the administration of justice will be less difficult, and crime 
less prevalent. 

The Bar as an organization is fully alive to its responsibilities in this 
regard. The American Bar Association has created a standing Committee 
on Citizenship, the chairman of which, the Honorable F. Dumont Smith, 
of Kansas, was one of your distinguished speakers today. The Nebraska 
State Bar Association has appointed a similar committee. One of the 
important objectives aimed at is to have the Constitution of the United 


States, and the duties of citizenship, taught as a separate subject in all 


the schools of the nation. This effort of the Bar should not be permitted 
to languish, but should be followed up earnestly and persistently. 

Generally speaking, members of the Bar have unusual opportunities 
to serve the country by helping to educate the people in their duties under 
our system of government. The lawyers’ role should not be limited to 
the narrow pursuit of his profession, but through daily contacts should 
embrace that larger field. 

To conclude, if the individual citizen does not come to let his voice 
be heard among his fellows, or does not come to give expression at the 
polls to his convictions as a loyal citizen, he is unworthy of his high 
estate. Mere perfunctory voting in response to appeals or to a passing 
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interest in public affairs is not sufficient. Votes cast without understand- 
ing and without thoughtful consideration are likely to be destructive. 
The unintelligent exercise of the right of suffrage is worse than none. 
Good government can be assured only by the intelligent action of every 


patriotic citizen. 





IN RE JURY COMMISSIONER OF PASSAIC COUNTY 


(Court of Chancery, June 22, 1928) 
Jury Commissioner—Power of Chancellor to Remove—Mixing Duty with Politics 
In the matter of the Jury Commissioner of Passaic County. On ap- 
plication to remove the Jury Commissioner of Passaic County. 
Mr. J. J. Murner for the Commissioner. 





CONCLUSIONS 

THE CHANCELLOR: On or about Thursday, May 17, 1928, Mr. 
Justice Black, of the Supreme Court, holding the Passaic Circuit, pre- 
sented to me affidavits of Peter Hickerson, Thomas J. Reardon and Dor- 
othy Vitell, from which it appeared that Samuel Geldziler, the Jury Com- 
missioner of Passaic County, appointed by the Chancellor under the Act 
of 1913, had been guilty of using his office for political purposes and 
asked that the Jury Commissioner be removed, under Section 3 of the 
Act referred to. P. L. 1913, p. 218. An investigation had then recently 
been made by the Prosecutor’s office of Passaic County, and the affidavits 
taken were sent by the Assistant Prosecutor to Mr. Justice Black. Sec- 
tion 3 is as follows: 


“The Chancellor of the State may, at any time, remove the appointed 
Commissioner in any county, and in case of a vacancy occurring by such 
removal, or by death, resignation, removal from the county, or because 
of disqualification by the assuming of duties of any other public office, or 
for any other reason, shall appoint his successor for the balance of the 
term. The certificate of removal and of appointment to fill the vacancy 
shall be filed in the office of the clerk of such county.” 


Thus it appears that the Chancellor making the appointment has an 
absolute discretion to remove the appointed Commissioner at any time 
without hearing. This is unlike the case of an official where the statute 
requires a notice and hearing before removal. McCran v. Gaul, 96 N. 
J. L. 165. The position in question is a public office. Brodman v. Rade, 
2, N. J., Mis. R. 364, 366. 

However, although an appointed Jury Commissioner accepts his 
appointment subject to power in the Chancellor to make a summary re- 
moval of him, nevertheless, in deference to the general principal of law, 
which is, that no man shall be condemned unheard, I conclude to give 
Mr. Geldziler, the Commissioner, a hearing. In consequence, on May 
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18, 1928, I wrote him, enclosing copies of the three affidavits that had been 
presented to me, informing him how they were handed to me; stating 
that they showed that he had been guilty of political activity in reference 
to the office of Jury Commissioner, which, of course, should be entirely 
divorced from politics, and stating that I would give him an opportunity 
to make defense if he so desired. To this communication I received from 
Mr. Geldziler, under date of May 21, 1928, a letter saying that he desired 
to deny the charges, and requested me to grant him an oral hearing, and, 
on May 26th, he enclosed to me seven affidavits. The oral hearing men- 
tioned has also been had. 

It now becomes pertinent to inquire what is the substance of the affi- 
davits of the persons complaining of the conduct of the Commissioner. 

Peter Hickerson swore that he resides in Paterson and is a regis- 
tered voter there; that, on or about May 7, 1928, he received a letter from 
the Jury Commissioner of Passaic stating that deponent was eligible for 
jury duty, and that if he desired to serve to communicate with Mr. Geld- 
ziler; that he called on Mr. Geldziler at the Passaic County courthouse, 
where the following conversation took place: 

“T told Mr. Geldziler who I was and showed him the notice, and 
told him that it would be both inconvenient for me and for the firm for 
which I worked to serve as a juror. Mr. Geldziler then replied, ‘If you 
do me a favor, I will do you a favor.’ I said, ‘What is it? He said, 
‘Give Jimmie Murner a vote.’ I said, ‘I will.’ Then he said, “This is on 
my honor and I want you to be on your honor;’ then we shook hands 
on it.” 

Thomas J. Reardon also swore that he was a legal voter in Paterson ; 
that he received a letter from Mr. Geldziler, on or about May 7, 1928, of 
the same tenor and effect as that received by Mr. Hickerson; that, on 
May 9, 1928, he went to the office of Mr. Geldziler, Jury Commissioner, 
in the courthouse, Paterson, and that the following conversation took 
place : 

“I walked in and he said: ‘Hello. How are you Tom?’ I said: 
‘Allright.’ I said: ‘I have some notices here in my pocket’ and I drew 
the three notices out. I said: ‘My three sisters-in-law received notice, 
and they are not residents of the State just at present. They came back 
and are thinking of buying a house.’ “They asked me to come and ask 
you about those notices to be excused from jury duty.’ I said: ‘I also 
have one for my wife.’ I said: ‘She will not be able to do jury duty.’ 
He said: ‘That is all right Mr. Reardon; we will take care of that.’ 
He said to the clerk: ‘Mark them excused.’ He said: ‘How about 
yourself or your boy?’ I said: ‘I am not particular; I will serve and 
I think my boy will.’ ‘I will serve anytime I am drawn and I think the 
boy will do likewise.’ So he said: ‘Now, Mr. Reardon, I want to ask 
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you, I have got a very dear friend running for office and I would like you 
to give him a vote to help him.’ I replied that I knew his dear friend, 
but would not vote for him, as Mr. Kelly was my choice. Then he said: 
‘Well, how far is Kelly going to beat Murner,’ and I said that I couldn't 
say. He said: ‘All the machine is behind him.’ I said: ‘I don’t know 
about that, but I know I am with him and I think all respectable democ- 
racy is with him.’” 

Dorothy Vitell swore that she received a communication from Mr. 
Geldziler, of the same tenor and effect as those received by Messrs. Hick- 
erson and Reardon; that she called at the office of Mr. Geldziler in the 
courthouse in Paterson with her sister, and the following there took place: 

“T said to him that I had come in answer to the letter and showed him 
the letter I had received. He then said to me, ‘Do you desire to serve on 
the jury?’ I said, ‘Yes.’ He said to my sister, ‘Did you receive a letter? 
She said, ‘No.’ He said, ‘Would you like to serve? She said, ‘Yes.’ 
He said, ‘Will you give Murner a vote?’ She said, ‘Yes.’ Then he said, 
‘I will see that you serve on the jury.’” 

It is observable from these communications that, if true, they show 
activity on the part of Mr. Geldziler, the appointed Commissioner, to use 
his office with reference to furthering political interests. He was offered 
an opportunity to defend himself, the offer not being limited in anywise. 
It was at his choice. He chose to submit affidavits, and when they came 
in, much to my surprise, there was no affidavit from Mr. Geldziler him- 
self. In other words, no pointblank denial by him on oath of the charges 
that had been made against him. 

I will now examine the affidavits submitted on behalf of the defense. 

Thomas Carless, one of the affiants, is sheriff of Passaic County. He 
simply swore that the notices that were sent out from the office of the 
Commissioners of Juries were sent out with his knowledge and con- 
sent, after a conference held with Judge Porter, of the Passaic County 
Court; that they were sent out for the purpose of giving the Commis- 
sioners of Juries an opportunity to make observation of those eligible 
for jury duty and to determine the number of those who were willing 
to serve and those who did not desire to serve; that he had sent out 
similar notices and had interviewed several persons eligible for such duty. 
This goes to the question of the notices alone. 

An affidavit of Peter Murner is submitted. He swore that he is 4 
member of the Police Department of Paterson; that, on May 12th, 1928, 
he had pointed out to him by a citizen two young men that he had see! 
breaking into a store, and that he, deponent, apprehended them, one of 
whom was William J. Reardon, son of Thomas J. Reardon, who had made 
an affidavit with reference to the activity of Commissioner Geldziler; 
that he had preferred a charge of burglary against young Reardon priot 
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to the taking of the affidavit of his father, which he had read. The object 
of this affidavit, of course, is to show animus upon the part of Thomas 
J. Reardon in the making of his affidavit. It does not dispute the truth 
thereof, except inferentially, so far as interest may be thought to dis- 
credit him. 

An affidavit of Sarah E. Little is submitted. She swore that she is 
employed in the office of the Commissioners of Juries of Passaic; that 
she was present in that office at all times when it was open, and was 
present when Commissioner Geldziler interviewed those responding to 
notices sent out, and was in a position to hear the conversations, and at 
no time did she ever hear Commissioner Geldziler make any promises to 
anyone regarding serivce on the jury; that she had read the affidavits of 
Dorothy Vitell, Thomas J. Reardon and Peter Hickerson and knew the 
statements concerning Commissioner Geldziler’s activities to be in fact 
untrue. 

May Scowcroft also made affidavit and swore that she was a clerk 
in the office of the commissioners, and corroborated the statements made 
by Miss Little. 

Natalie Schlenger also made an affidavit and swore that she was 
employed as a clerk in the office of the Commissioners of Juries, and cor- 
roborated the testimony given by the Misses Little and Scowcroft, and 
further deposed that, under the direction of Commissioner Geldziler, she 
mailed out several notices, of which the following is a true copy: 


“Jury Commissioners : 
Thomas Carless, Sheriff 
and 
Samuel Geldziler. 


“In examining the lists for jury service, I find listed thereon your 
name and I am writing to ask you to get in touch with me and let me 
know whether or not you are desirous of serving on the jury. 


oereereer eee eee weeeeeeeeeeeeeeene 


Commissioner.” 


The only important thing about these three affidavits of the women is 
that they were in attendance in the office (which was fairly small) at all 
times when Commissioner Geldziler was there, and said that he did not 
make any promise with reference to jury duty in return for a vote for 
anyone, or words to that effect. Now, this is what is known in law as 
negative testimony. It is that the witness did not hear anyone make 
certain remarks; it is like the conflicting testimony that is submitted to 
Courts every term, notably in railroad accident cases, where one class of 
Witnesses say that a bell rang or a whistle was sounded, and another class 
say that they heard no sound at all given, and that they were in a position 
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to hear. It is a question of fact for the jury to determine whether in all 
the circumstances the signals were given. And so I, sitting here in this 
matter, am a trier of the facts, and must determine whether or not, in all 
the circumstances, the statements contained in the affidavits of Hickerson, 
Reardon and Vitell are true. And I conclude they are in substance cor. 
rect. It is a notorious fact that one can sit in his library with a loudly 
striking clock in the room, and, if mentally alert and not pursuing any 
subject, may hear the sound; but, if interested in reading or something 
else, the clock may strike hours, half-hours and quarters, without being 
heard at all. And it is equally notorious that railroad trains, which made 
considerable noise ordinarily in a given house, will be entirely unheard 
there during hours of mental concentration. So this negative testimony 
does not impress me greatly, if I assume, which I think I must, that 
these women clerks were busily engaged in their duties when those in the 
office were talking to Mr.Geldziler ; and, besides, they doubtless are desirous, 
so far as possible, of aiding Mr. Geldziler in this matter. 

But this is not all: The fact that Mr. Geldziler does not himself 
make an affidavit, and, on oath, does not deny in terms each and every 
accusation made by these affidavits against him, is persuasive to my mind 
that those statements are substantially true. No Judge could justify 
himself in deciding otherwise. 

William Norval made an affidavit in which he swore that he was 
county physician of Passaic, with an office in the courthouse, which was 
shared by the Commissioners of Juries; that he was present on several 
occasions when Commissioner Geldziler interviewed persons responding to 
notices sent out, and on no occasion did he hear him make any promise 
or solicit any votes. Of course there may have been many occasions 
when Mr. Geldziler had an opportunity to do what Dr. Norval says he 
never heard. His testimony is purely negative and is of no value in de- 
ciding the merits of this case. 

Elizabeth Hughes Higham says that she was a candidate for election 
to membership on the Democratic State Committee at the primary elec- 
tion held May 15, last; that on the 19th of April, 1928, she was called 
on the telephone by Assistant Prosecutor James N. Dunn, who stated 
that he heard that she was supporting the candidacy of James J. Murner 
for membership on the Democratic State Committee, and he stated to 
her that “we have a petition with a sufficient number of signers,” which 
they would file against her if she was in favor of Mr. Murner’s cat- 
didacy; that she was familiar with Mr. Dunn’s voice and knows that 
he was the person talking to her; that on the night of the primary elec 
tion she was at a certain polling place (naming it) and that, during the 
count, Assistant Prosecutor Dunn, who is not a resident or voter in that 
district, came and watched the count. This goes to show political activ- 
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ity against Murner and Miss Higham herself, but does not really’ touch 
the merits of the question in controversy. These are all of the affidavits 
submitted on both sides. 

The object of the Jury Commissioner Act above cited was, of course, 
to remove the jurors from political control, and it was intended thereby 
that a member of a political party opposite to that of the sheriff, and, of 
course, properly so, should engage in the selection of high-class citizens 
for jury duty, but that he was not to use his office, as such, for any polit- 
ical purpose. The sheriff, likewise, should not indulge in the selection 
of juries with any purpose of political control in mind; but as to sheriffs 
[ have no jurisdiction whatever; none is accused here; and as to them as 
a class I have nothing to say. 

Doubtless the absolute discretion confided to the Chancellor to re- 
move Jury Commissioners appointed by him was given by the Act of 
1913 for the purpose of enabling him at all times to have control over 
those he selected and to remove them if occasion should, in his judgment, 
so require. In two or three instances I have heard of conduct unbecom- 
ing the office of Jury Commissioner by sundry incumbents and have not 
reappointed them when their terms expired. In this instance, however, 
the Jury Commissioner has been expressly charged with a violation of 
duty, and I am asked by the Supreme Court Justice holding the Passaic 
Circuit, to remove him. This is an accusation which I am not at liberty 
to disregard, and in investigation of the matter, as the Jury Commissioner 
occupies a quasi-judicial position, I laid down for myself rules of law 
governing a Judge in deciding the facts of a given case. In applying 
those rules I feel compelled to conclude that the Commissioner has been 
guilty of the conduct attributed to him. 

The Commissioner accepted the offer of an oral hearing, and he came 
to Trenton with his counsel and the three young women clerks in the Jury 
Commissioner’s office in Paterson. Where there is authority to appoint 
those clerks I do not know and decide nothing, as the matter is not before 
me, nor have I jurisdiction. There is, however, in the law, provision for 
the appointment of a clerk. 

Counsel for the Commissioner offered to swear the young women 
and permit me to cross-examine them. I declined, as I had no questions 
Idesired to ask them; they had made their statements in affidavits which 
were submitted. And in his argument counsel did say that Mr. Geldziler 
denied all of the accusations that were made against him. Of course he 
‘ould say that arguendo: but he had no affidavit of Mr. Geldziler denying 
the facts specifically charged. I had hoped and expected that in justice 
to the Commissioner some statement would be made excusing the absence 
of an exculpatory affidavit from him; but none was forthcoming; I can 
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only marvel at his silence, and must conclude from that alone that the 
facts stated in the affidavits of Hickerson, Reardon and Vitell are true, 
This leads to the inevitable conclusion that the Commissioner has used 
his office for political purposes, and I am therefore constrained to the con- 
clusion that he should be removed, and such will be the order. 


Before leaving the subject I think I ought to say that there is nothing 
objectionable in the form of the letters sent out by the Jury Commission. 
ers of Passaic County. A similar letter, I understand, is sent out by the 
Commissioners of the adjoining county of Bergen, and I know that in 
Mercer county, at least some years ago, a letter somewhat similar in form 
was sent out. There can be no impropriety in Jury Commissioners in- 
quiring of residents if they are eligible for jury duty, and whether or not 
they desire to serve. Such ascertainment beforehand will often save the 
Court considerable time in considering applications to be excused, and the 
trial Court, when drawing a jury, on the question of challenges, etc. 

Another thing: There seems to be a fierce fight in Passaic County 
between opposing factions of the Democratic party, which has assumed a 
stage of bitterness not creditable to the participants. But as to that I 
have nothing to do, nor has it anything to do with the facts of the case 
in hand. And let me say, that what Mr. Geldziler did with reference to 
soliciting votes at the primary for a candidate in whom he was interested, 
is, of course, unobjectionable. The objection comes in when, as here, he 
solicited them to vote in connection with a promise, either to place them 
upon, or excuse them from, the jury lists. It seems to me remarkable 
that Mr. Geldziler in his zeal for his candidate would permit himself to 
forget what was required of him by the office which he held. His per- 
sonal character generally is not assailed. 

Although this is a proceeding before the Chancellor as a statutory 
agent, nevertheless, by P. L. 1915, p. 28, all such proceedings shall be en- 
titled in the Court of Chancery and filed there, to the end that the clerk 
may make certified copies of all such proceedings when requested, and that 
such copies, when certified, shall have the same force and effect as cerf- 
tified proceedings in cases in the Court. State v. Giberson, 94 N. J: 


Eq. 25, 26. . 
Order accordingly. 
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STATE V. BUTTERWORTH 
STATE v. BUTTERWORTH, Et AL 


(Court of Errors and Appeals of N. J., May 14, 1928) 


Unlawful Assembly—Common Law and Constitutional Law—Indictment—Intent 
to Disturb Public Peace 


John C. Butterworth and others were indicted and convicted of hold- 
ing an unlawful assembly. Conviction was affirmed by Supreme Court. 
Defendants bring error. 

Mr. Arthur T. Vanderbilt for plaintiffs in error. 

Mr. J. Vincent Barnitt, Prosecutor of the Pleas for the State. 


KALISCH, J.: The plaintiffs in error were jointly indicted, tried 
and convicted at a special session of the Court of General Quarter Ses- 
sions of the Peace in and for the county of Passaic, on an indictment 
charging them with the offense of an unlawful assembly; the trial Judge, 
by virtue of the statute, sitting without a jury. 

Judgment having been passed upon the defendants, a writ of error 
was sued out of the Supreme Court, which tribunal affirmed the judgment 
now before us for review by writ of error to the Supreme Court. 

The indictment charges that on the 6th day of October, 1924, the 
defendants, with force and arms at Passaic, etc., together with divers other 
evil disposed persons to the number of 500 and more, to the jurors afore- 
said unknown, unlawfully, routously, riotously, and tumultuously did as- 
semble and gather together to the disturbance of the public peace, and, 
being so unlawfully asesmbled and gathered together then and there 
unlawfully, routously, riotously, and tumultously did make a 
great noise and disturbance. and did then and there remain and continue 
together as aforesaid, for the space of one hour then next following, and, 
being so then and there unlawfully assembled and gathered together, as 
aforesaid, did then and there unlawfully, routously, riotously, and tumult- 
ously make and utter great and loud noises and threatenings, signifying, 
among other things, that the purpose and intent of the said defendants and 
their aforesaid associates, whose names are to the jurors unknown as 
aforesaid, unlawfully, routously, riotously and tumultously to beat and 
assault and frighten and intimidate certain quiet and orderly persons 
then and there gathered and standing, passing, or repassing in and upon 
the public streets of the said city of Paterson, and unlawfully, routously, 
tiotously and tumultuously assembled and gathered together to disturb 
the public peace and commit assault and battery upon the police officers, 
patrolmen, and officers of the police department of the said city of Pater- 
son, and to break, injure, damage, and destroy and wreck the city hall, a 
municipal and public building of the said city of Paterson, to the great 
terror and disturbance, not only of the citizens of the said state there 
being and residing, but of all others the citizens of the said state passing 
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and repassing in and along said public street and common highways there, 
contrary to the form of the statute, etc. 
Section 215 of the Crimes Act (2 Comp. Stat., 1910, p. 1811) pro- 


vides: 


“Assaults, batteries, false imprisonments, affrays, riots, routs, unlaw- 
ful assemblies, nuisance, cheats, deceits and all other offenses of an 
indictable nature at common law, and not provided for in or by this or 
some other Act of the Legislature, shall be misdemeanors, and be punished 


accordingly.” 

This section was embodied in the first codification of the Crimes Act, 
adopted March 18, 1796, Paterson’s Laws of New Jersey, p. 220, Sec. 
68, which section has remained unaltered up to the present time. The 
legal effect of the section was to leave the common law intact as to what 
acts constituted an indictable offense of unlawful assembly. 

The right of the people to meet in public places to discuss in open 
and public manner all questions affecting their substantial welfare, and to 
vent their grievances, to protest against oppression, economic or otherwise, 
and to petition for the amelioration of their condition, and to discuss the 
ways and means of attaining that end, were rights confirmed and guaran- 
teed them by the Magna Charta, Petition of Right, and the Bill of Rights, 
the mainstay of the British Constitution, and the bases of both our Fed- 
eral and State Constitutions. Of course, it goes without saying this in- 
estimable boon of liberty was to be enjoyed by the people in a peaceful 
and law-abiding manner. 

Our Federal Constitution recognized this invaluable right of the peo- 
ple by declaring, in Article 1 of its Amendments: 


“Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof; or abridging the freedom of 
speech, or of the press; or the right of the people peaceably to assemble, 
and to petition the government for a redress of grievances,” etc. 


Our State Constitution, Article 1, pl. 18, declares: 


“The people have the right freely to assemble, together, to consult for 
the common good, to make known their opinions to their representatives, 
and to petition for redress of grievances.” 


These constitutional mandates; being in favor of the liberty of the 
people, must be given the most liberal and comprehensive construction. 
In order to accomplish this in a satisfactory manner, we must pay due re 
gard to what the common law of England was on the subject in hand 
before the adoption of our Constitution. This vital fact was fully appre 
ciated by the framers of our State Constitution, and finds expression i 
Article 10, pl. 1: 
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this Constitution, shall remain in force until they expire by their own lim- 
itation, or be altered or repealed by the Legislature.” 


As has been previously indicated herein, the common-law rule as to what 
acts shall constiute an unlawful assembly has not been altered or repealed 
by statute. 

This situation, therefore, leaves two questions to be determined: 
Firstly, what were the essential elements of an unlawful assembly at com- 
mon law? Secondly, do the facts elicited by the testimony establish the 
offense of unlawful assembly, as charged in the indictment against the 
defendants ? 

Now, first, as to what was deemed to be an unlawful assembly at 
common law. This query seems to be satisfactorily answered by what 
was considered to be essential to be set forth in an indictment to charge 
the offense of unlawful assembly at common law. In the instant case 
the indictment is in the common-law form. Its language clearly indicates 
the common-law concept of what constituted an indictable unlawful as- 
sembly. It contains all the requisites of the common-law offense of un- 
lawful assembly. 2 Chitty on Cr. Law, 276, 277; Crown Circuit Com- 
panion, pp. 413, 414, 415; 2 Wharton, Precedents of Indictments and 
Pleas, 855, 856, 857. 

The result of a careful examination of the cases dealing with this 
particular branch of the criminal law may be tersely summed up as fol- 
lows: At common law, any gathering together of three or more persons, 
with intent to disturb the public peace, accompanied by some overt act or 
acts to effect that intent, was an unlawful assembly. 

The character of the overt acts essential to manifest this intent was 
of various kinds, as is illustrated by the precedents of indictments. Thus, 
for instance, if those gathering were armed, or were conducting them- 
selves in such a disorderly manner as to give firm and courageous persons 
in the neighborhood reasonable grounds to apprehend a breach of the 
peace as a result thereof, such gathering would be an unlawful assembly. 

In Reg. v. Cunninghame, Graham and Burns, 16 Cox, Cr. Cas., 
Charles, J., in charging the jury at page 427, said: 


“Now with regard to an unlawful assembly, what is an unlawful as- 
sembly? That has been laid down by the very highest authorities in these 
terms: An unlawful assembly is an assembly of persons with the inten- 
tion of carrying out any common purpose, lawful or unlawful, in such 
a manner as to give firm and courageous persons in the neighborhood of 
“a assembly ground to apprehend a breach of the peace in consequence 
of it.” 


Russell, on Crimes and Misdemeanors (Ed. 1845), at page 272, says: 


“The common law and statute laws now in force, not repugnant to 
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“An unlawful assembly, according to the common opinion, is a dis- 
turbance of the peace by persons barely assembling together with an inten- 
tion to do a thing, which, if it were executed, would make them rioters, 
but neither actually executing it or making a motion towards its execu- 
tion. Mr. Serjeant Hawkins, however, thinks this much too narrow 
an opinion and that any meeting of great numbers of people with such 
circumstances of terror as cannot but endanger the public peace, and 
raise fears and jealousies among the king’s subjects, seems properly to 
be called an unlawful assembly. As where great numbers complain of 
a common grievance meet together, armed in a war like manner in order 
to consult together concerning the most proper means for the recovery of 
their interests; for no one can foresee what may be the event of such an 
assembly. So in recent cases it has been ruled that an assembly of great 
numbers of persons, which from its general appearance and accompany- 
ing circumstances is calculated to excite terror, alarm or consternation 
is generally criminal and unlawful.” 


And the learned author continues: 


“And it has been well laid down by a very learned Judge that any 
meeting assembled under such circumstances as, according to the opinion 
of rational and firm men are likely to produce danger to the tranquillity 
and peace of the neighborhood is an unlawful assembly; and in viewing 
this question the jury should take into their consideration the way in 
which the meetings were held, the hour at which they met and the 


language used by the persons assembled, by those who addressed them; 
and then consider whether firm and rational men, having their families and 
property there would have reasonable ground to fear breach of the peace, 
as the alarm must not be merely such as would frighten any foolish or 
timid person, but must be such as would alarm persons of reasonable firm- 
ness and courage.” 

This statement of what was considered, at common law, as essential 
ingredients of an indictable offense of unlawful assembly, signally illus- 
trates the futility of attempting for future guidance to adopt an inflex- 
ible definition of all circumstances and conditions which might arise in 
the course of human events. Each case largely and necessarily depends 
upon the object and character of the meeting, and whether or not the 
overt acts done by the participants therein, pursuant to a common under- 
standing, are of such a nature as to inspire well-grounded fear in persons 
of reasonable firmgess and courage of a riot, rout, affray, or other breach 
of the public peace. 

It is obvious that the effort to give a satisfactory definition of what 
is an unlawful assembly meets with the same disappointing result as does 
the attempt to formulate a definition which would embrace all phases of 
fraud. We must therefore glean from the reported cases, at common 
law, what the facts and circumstances of each particular case were in order 
to learn what the common-law conception of an indictable unlawful as- 
sembly was. 
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In Reg. v. Cunninghame et al., supra, the prosecution arose out of 
disturbances by an assembly of people in Trafalgar Square, one of the 
busiest centers in London. The meeting was of a more or less turbulent 
character, attracting a great number of rough and other disorderly and 
idle persons, the presence of whom in and about the square and the sur- 
rounding thoroughfares caused danger to the public peace. There were 
clashes with the police and assaults being committed. Fifteen thousand 
people had gathered there, and, according to the evidence, there was much 
disorder, violence, assaults, and threatening danger to life and property. 
In fact, in all the cases at common law where the indictment was for un- 
lawful assembly it invariably appeared that there was riotous conduct, 
assaults, batteries, and commission of acts which threatened danger to life 
and property. 

The legal principle, however, to be extracted from the cases, at 
common law, seems to be that, in order to constitute the offense of unlaw- 
ful assembly, it must appear that there was a common intent of the per- 
sons assembled to attain a purpose, whether lawful or unlawful, by the 
commission of such acts of intimidation and disorder which are likely to 
produce danger to the tranquillity and peace of the neighborhood, and 
have a natural tendency to inspire rational, firm, and courageous persons 
in the neighborhood with well-grounded fear of serious breaches of the 
public peace. 

Keeping in view the legal principle just enunciated, we now come to 
a consideration of its application to, and bearing on, the second question, 
viz.: Do the facts elicited by the testimony establish the offense of unlaw- 
ful assembly, as charged in the indictment against the defendants ? 

It appears from the record, that there was an industrial strike among 
workers in the silk mills of Paterson, which strike had been in progress 
since August 1, 1924; that on the sth day of October, 1924, between 7 
and 8 o'clock in the evening, some 200 or 300 persons had gathered in 
a public square, between the City Hall and Market street, known as City 
Hall plaza. Some of those assembled were sitting upon benches and 
others walking about; that there were about twelve police officers sta- 
tioned in and about the plaza; that many of the persons who had con- 
gregated there were recognized as strikers; that such persons who were 
standing in the plaza were kept moving by the police officers; that about 
7.30 o’clock in the evening a procession of about thirty persons marched 
along Market street, in pairs, from the Market street headquarters of the 
Associated Silk Workers to the plaza, led by two young women bearing 
an American flag, and immediately behind walked the defendants John 
C. Butterworth, Roger N. Baldwin, and Ferris Dreeka. These were the 
only persons identified by witnesses of the state as having taken part in the 
procession. The procession proceeded along Market street to the City 
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Hall plaza, a distance of about a block and a half, and was followed by 
a number of spectators. 

It seems that on October 3, 1924, three days preceding the meeting at 
the City Hall plaza, posters were distributed, and notices inserted in Pat. 
erson papers, advertising a meeting in Turn Hall on the evening of Octo. 
ber 6, 1924. The substance of the notice was that there was to be a mass 
meeting to protest against alleged unlawful acts and supposed oppres. 
sion of the police officers in excluding the strikers from Turn Hall, and 
in preventing the continuance of their daily meetings therein. The hold- 
ing of this proposed meeting the police authorities refused to allow. As 
a result, on the evening of October 6th, persons who assembled in front 
of Turn Hall were dispersed by the police. 

It appears that Baldwin, one of the defendants, was at the Market 
street headquarters of the silk workers when he learned that the chief 
of police had forbidden the meeting to be held in Turn Hall, and there- 
upon concluded to attempt to hold a substituted meeting at the City Hall 
plaza, which resulted in the procession of persons to the plaza as stated. 
About 1,500 to 2,000 persons were gathered together in the plaza. The 
defendant Butterworth started to address the crowd, saying: “Fellow 
Workers,” whereupon he was interrupted by the police officers, who 
asked if he had a permit to hold a public meeting at that time and place, 
to which inquiry he replied, “This is my permit,” holding up a book 
in his hand, whereupon he was put under arrest, to which he made no 
resistance, but quietly submitted. 

The police officer next made an attempt to wrest the flag from the 
two young women who had led the procession, which attempt raised a 
protest from among the crowd, but both young women were put under 
arrest, and each quietly submitted thereto. A police officer then read the 
Riot Act (4 Comp. St. 1910, p. 4380), at which time the police force had 
augmented to about 40 in number, and immediately began to disperse the 
crowd, and, while so occupied, they met with some opposition from four 
or five or more individuals standing in different parts of the plaza, and 
among them were the defendants Effsa, Natale, Konzer, and Nitkin, who, 
for aught the record discloses, were peaceful spectators. 

There was ho evidence that any weapons were brandished or dis- 
played at any time, except sticks in the hands of the police officers, 
after the reading of the proclamation; nor was there any evidence that 
any person was alarmed or intimidated by the attempted meeting. The 
testimony, except that coming from two police officers, one of which had 
been on the police force only three or four months, and who testified he 
was in fear something might happen until the original ten or twelve 
police officers had been augmented to about forty. 
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There was also testimony of Officer Love, to the effect that the crowd 
put him in fear. Neither of the officers related a single act or alarming 
circumstance done or created by any one of the defendants or of any act 
threatening the public peace done by any of the persons assembled there, 
or which was of an unusual, boisterous, or disorderly nature. The only 
incident referred to as tending to exhibit boisterous conduct was that, as 
the procession marched to the plaza, some of the marchers brushed against 
the police, but whether this was intentional or not the record does not 
disclose. 

It is rather startling to the most lively imagination that, if this meet- 
ing was of such a turbulent and disorderly character as described in the 
indictment, unsupported as it is, however, by the proof, that out of forty 
policemen only two of them, and they without stating any facts reason- 
ably supporting any ground of fear or alarm which would be entertained 
by a person of a firm and courageous mind, were seized with fear of a 
threatened outbreak and breach of the public peace. As has already 
been mentioned, no circumstances were proven which tended to reason- 
ably indicate that there was not only a common purpose, on part of the 
defendants, to disturb the public peace, but there was a well-founded 
threatened danger of a breach of the public peace. 

The trend of the testimony was that the object of the meeting was 
to protest publicly against action taken by the police authorities which 
prevented the strikers from holding their meetings to vent their grievances 
ina public hall. The object of the meeting, therefore, was per se not an 
unlawful one, and an indictment for unlawful assembly could not properly 
be predicated upon the mere fact of holding the meeting in a public place. 
It was essential, in order to constitute an offense of “unlawful assembly,” 
that the meeting be held and conducted in such a manner as to reasonably 
create in the minds of firm and courageous persons a well-founded fear 
of threatening danger to the public peace. We find an utter absence 
of any such proof. 

Again referring to one of the incidents, relied on by the state, as 
tending to show the unruliness and disorderly conduct of those who were 
interested and participated in the holding of the meeting, and tending to 
seriously disturb the public peace, while the procession was march- 
ing from their headquarters to the plaza, some of the paraders had 
brushed against the police, but this appears to have been of such trivial 
nature that no notice was taken of it at the time of its happening. The 
procession was allowed to proceed, and it was only when the defendant 
Butterworth was about to address the meeting, and before he had any 
opportunity to state its purpose, the police interfered and took him into 
custody. 
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We John O. H. Pitney, senior mem- Judge and Mrs. Edwin C Caf. pon 
Tae ber of the law firm of Pitney, Hard- fery of the Essex Courts sailed re- soundin 
WT in & Skinner, of Newark, is recu- cently on a 52-day cruise to Nor- » fn 
Wy i perating at his home, 133 Madison way and the Western Mediterran- 2 = 
it = Morristown, from a severe’ ean. re 
q eart attack which he suffered in Attorney - Gener _s 
Wi May while in Paris with Mrs. Pit- erie es § of Gas ae ue ale 
ney and their son, Robert. For a named Chancellor of the Episcopal = 
time Mr. Pitney was in a serious Diocese of New Jersey to succeed . 
condition. Several specialists and the late Bayard Stockton, of Prince- a " 
two English nurses were in constant ton. The appointment was made b ll 
attendance at the Hotel Plaza de Rt. Rev. Paul Matthews, Bisho of ooh 
| — where the Pitneys were the Diocese. P mere 
stopping prior to sailing for home Mr. Justice Gum oe 
) satan 3 -_ the winter in 24, i his “an bhidon te judg 
pt an aly. opening hi 03 ; : 
| Mr. Howard W. Lambert, of a ipeiliiniatiiiai =. 
iW Newark, was sentenced recently to Mr. Justice Parker and family eng 
I nine months in the Essex County and Vice-Chancellor Berry and a 
Penitentiary by Judge VanRiper, wife, have gone to Europe, to re- ~~ 
ft | ” _ 3 two bars cam of embez- turn in September. ps : : 
hi zlement. One of the sentences was As we go to ¥ 
i suspended. “This is a disagreeable 229 Pre sain per Boe age ya 
bid duty,” was the only comment of J. Bar for the May Term, while 243 es 
Judge VanRiper in imposing sen- failed to pass the examinations. The an 
tence. He had pleaded non vult to counselor’s list has not been an- "ve 
charges of embezzling $6,266.27 nounced. We shall publish both > omg 
from John Froheim of 381 Lake- lists in our August number - 
view nage ge y adr and $1,882.- oa 
o from Michae i 
* Hon, Thomas °N. “‘euae. eee = aeons _ 
resident of the Public Service The New Jerse S- e 
Corporation of Newark, on June sociation Year Age ml red 
16, attended the breaking of ground just been published and contains aa 
for the McCarter Theatre, which he many things of interest. The min- 
is to give in large part to Princeton utes of the special Bar meeting on We 
University. He has promised toward Nov. 7, 1927, and of the mid-winter sane 
the cost $250,000, the Princeton meeting on Feb. 5, 1927, appear, as 7° 
Triangle Club having agreed to fur- well as the report of various com- Brog 
nish the necessary $100,000 addi- mittees. Following these are obit- 
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vary notices of deceased members, 
yiz.: Thomas A. Davis, John Ward 
Harding, Abner Kalisch, William 
H. Morrow, Leverett Newcomb, 
Samuel K. Robbins, Charles G. 
Titsworth, Frank Van Cleve and 
John W. Wescott. In the notice of 
Judge Wsecott we find this para- 
raph : 

“The two keys to his unusual 
character may probably be found, 
first, in the lowly and simple sur- 
roundings of his childhood, and 
next in his racial inheritance, for 
not only have his mother’s ancestors 
in France been found to have fol- 
lowed the learned professions, chief- 
ly of law and medicine, for many 
generations, but in England the 
Wescotts may boast of more than 
one family crest and point to em- 
inent leaders in military, clerical 
and political circles, the best known 
among the ancient lawyers of that 
race being Lord Lyttleton, whose 
judgments have come down to us 
in the famous commentaries of 
Lord Coke.” 

The report of the Committee on 
Legal Education contains good sug- 
gestions as to the unfitness of many 
who apply for admission in this 
State as attorneys, and condemns 
the printing of examination ques- 
tions—a subject noticed in our ‘‘Ed- 
itorial Comments” in this issue. 

Two addresses before the Asso- 
ciation are given in full, that of 
Hon. William T. Read and one by 
Hon. Edward D. Duffield. 

The volume is well printed and 
consists of 178 pages besides a brief 
Index. 





THE NORTH CAROLINA MULE 


We do not know that the North 
Carolina mule differs from a Jer- 
sey or Colorado mule, but Justice 
Brogden of the North Carolina Su- 


preme Court seems to think the 
mule of his State needs judicial at- 
tention, and he gives it in Rector v. 
Southern Coal Co., 136 S. E. Re- 
porter, 113, as follows: 


“A mule is a melancholy creature. 
It is a nullius filius in the animal 
kingdom. It has been said that a 
mule has neither ‘pride of ances- 
try nor hope of posterity.’ Josh 
Billings remarked that, if he had 
to preach the funeral of a mule, he 
would stand at its head. Men love 
and pet horses, dogs, cats, and 
lambs. These domestic animals have 
found their way into literature. 
Shakespeare said of a horse: ‘I will 
not change my horse with any that 
treads but on four pasterns; when 
I bestride him I soar, I am a hawk; 
he trots the air; the earth sings 
when he touches it.’ 


“But nobody loves or pets a mule. 
No poet has ever penned a sonnet 
or an ode to him, and no prose 
writer has ever paid a tribute to his 
good qualities. He is kicked and 
cuffed, and beaten and sworn at, 
and frequently underfed and forced 
to work under extremely adverse 
conditions; yet, withal, he has a 
grim endurance and a_ stubborn 
courage, which survives his misfor- 
tune and enables him to do a large 
portion of the world’s rough work. 

: The idealist may dream 
of the day when the ‘world is safe 
for democracy,’ but this event will 
perhaps arrive long before the 
world will be safe from the heels of 
a mule.” ) 





OBITUARIES 


Mr. CHARLES F. LIGHTHIPE 

Mr. Charles Francis Lighthipe, a 
practicing attorney for fifty years 
in Orange, N. J., died at his home 
at 529 Main St., in that city, on June 
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8 last, after an illness of several 
months. 

Mr. Lighthipe was born in 
Orange, the son of the late Charles 
A. Lighthipe, and at his death was 
75 years of age. He was a member 
of an old New Jersey family which, 
at one time, was one of the large 
landholders in Essex county. He at- 
tended Dr. Adams’ Boys’ School 
and Philips Exeter Academy, and 
was a graduate of Harvard fifty- 
three years ago, later obtaining his 
law degree at Columbia University 
Law School. He was admitted as 
attorney in this State at the Novem- 
ber Term, 1878, and as counselor 
three years later. He was city coun- 
sel of Orange from 1887 to 1893. A 
close friend of the deceased said, on 
the day of his death: 

“Mr. Lighthipe was dean of the 
lawyers in Orange. He was 
a man of high attainments and great 
eloquence, and, although his prac- 
tice was mostly confined to this lo- 
cality, he participated in many im- 
portant cases before the Courts 
throughout the State and main- 
tained an active law office in the 
Orange National Bank building for 
over 30 years. He occupied many 
prominent offices. Perhaps 
the longest continued public service 
was his position as secretary of the 
Rosedale Cemetery, which he occu- 
pied at the time of his death, and 
which service had continued over a 
period of forty-eight years. . . . 
He had a host of friends and his 
character was upright and dom- 
inant.” 

Besides his wife, formerly Miss 
Effie P. Reed, of Boston, he is sur- 
vived by three brothers, Recorder 
Herbert Lighthipe, of West Orange, 
and Arthur N. and Ernest Light- 
hipe, of Orange and East Orange, 
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and two sisters, the Misses Florence 
and Sarah Lighthipe, of Orange. 


Mr. SyLveEsTerR C. SMITH, Sr. 


Mr. Sylvester C. Smith, Sr, 
father of Sylvester C. Smith, Jr, 
now Prosecutor of the Pleas of 
Warren County, died at his home, 
93 South Main street, Phillipsburg, 
N. J., on June 23rd, from heart 
trouble. He had been in failing 
health several months, but remained 
active until a few days previous to 
his death. He was born at Essex, 
Conn., April 17, 1851. He was 
graduated from Lafayette College 
in 1872 and taught school in Phil- 
lipsburg three years. He then took 
up the study of law and was admit- 
ted to the New Jersey Bar as an 
attorney at the November Tern, 
1875, and as counselor three years 
later. 

Mr. Smith served as Prosecutor 
of the Pleas of Warren County from 
1881 to 1891. During the term he 
successfully prosecuted James Tit- 
us on a charge of murdering Tillie 
Smith, of Hackettstown, a case 
which attracted wide attention. He 
was Collector of Phillipsburg ten 
years and also served on the Board 
of Education. He was a member 
of the American Bar Association 
and of the New Jersey State Bar 
Association. His wife was Miss 
May Elizabeth Davis, of Phillips- 
burg. 

Besides his wife Mr. Smith leaves 
three sons, Sylvester C., Jr., above 
mentioned, Harold D. Smith, of 
Camden, N.J., and Sidney G. Smith, 
of Phillipsburg, and two daughters, 
Mrs. Richard S. Whitesell and Miss 
Marion H. Smith, of Phillipsburg. 
Mr. Smith was a member of the 
American Bar Association and the 
New Jersey Bar Association. 





